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Language assistance for
communication with counsel
1. ECHR case-law and existing “right”
2. Directive 2010/64/EU – raising the standard
3. Implementation reports (FRA and other surveys)
4. Issues to be resolved

Article 6 ECHR: Right to a fair trial
§ 3. Everyone charged with a
criminal offence has the following
minimum rights: …
(b) to have adequate time and
facilities for the preparation of his
defence;
(c) to defend himself ... through legal
assistance of his own choosing or
… to be given it free …
(e) to have the free assistance of an
interpreter if he cannot
understand or speak the language
used in court.

ECHR: communication with
counsel
X v. Austria (European Commission on Human Rights, 1975) – old
case-law …

n

Article 6, paragraph 3 (e) of the Convention : This
provision only applies to the relations of the accused
and the judge. It does not cover the relations between
the accused and his defence counsel.

n

Article 6, paragraph 3 (b) of the Convention : Where
the applicant has chosen a defence counsel who does
not speak his language, he must be held responsible
for any consecutive difficulty in the preparation of the
defence.

ECHR: communication with
counsel
Trechsel, ‘Human Rights in Criminal Proceedings’ (2005)

n

This [obligation to choose lawyer]
narrows the right to the free choice of a
lawyer in an unacceptable way. It is of
the foremost concern that the accused
has full trust in his legal counsel; an
accused ought not to be under an
obligation to choose a lawyer in whom he
or she does not have confidence just
because the lawyer knows his or her
language.

ECHR: communication with
counsel
Güngör v. Germany (2001)

n The [Turkish] applicant argued that

the refusal by the German courts to
appoint an interpeter, paid by the
State, to assist him in his meetings
with the lawyer of his choosing, had
breached his defence rights under
Article 6 § 3 (b), (c) and (e)...
n Court: his knowledge of German
was sufficient

ECHR: communication with
counsel
Ucak v. the UK (2002)

The Court notes, first of all, that the applicant’s main
complaint, as raised on appeal, is that the interpreter
used at trial was not perceived by him to be appointed
independently of the police and the prosecution. As he
associated the interpreter with the police, who called her
to the police station, he claims that this intimidated him
and made him unable to talk freely with his solicitor. He
also was upset, after the trial, to discover that the
interpreter was listed as a witness by the prosecution.
Court: no formal requirement of independence or
impartiality as such (an interpreter is not part of the court)

Interpreting for communication
with counsel in EU pre-directive
n

EU Procedural Rights in Criminal
Proceedings 2009

Interpreting for communication
with counsel in EU pre-directive
Cras and
de Matteis

“There may be various reasons for ... restrictions [on
such interpreting]: the most important reason is a
reduction in costs, but the restrictions may also be put
in place, for example, in order to keep the defence from
using the interpretation facilities to slow down the
proceedings. In some Member States, the interpreters
are at the service of the court and not at the service of
the suspected or accused person, implying that the
object of translation is exclusively the content of direct
communication between the court and that person.”
https://eucrim.mpicc.de/archiv/eucrim_10-04.pdf

Directive 2010/64/EU
Article 2 § 1 – Interpretation (general scope)
Member States shall ensure that suspected or accused
persons who do not speak or understand the
language of the criminal proceedings concerned
are provided, without delay, with interpretation
during criminal proceedings before investigative
and judicial authorities, including during police
questioning, all court hearings and any necessary
interim hearings.

Directive 2010/64/EU
Article 2 § 2:

Member States shall ensure that, where
necessary for the purpose of safeguarding
the fairness of the proceedings,
interpretation is available for communication
between suspected or accused persons and
their legal counsel in direct connection with
any questioning or hearing during the
proceedings or with the lodging of an appeal
or other procedural applications.

Directive 2010/64/EU
Article 2 § 2 - Draft Council position for trilogue
14/04/10

“As regards the possibility to
n “link the right to
free interpretation to the existence of a prodeo lawyer / lawyer paid by the State, the
Presidency considers that this approach,
which has been discussed in the past, raises
various practical difficulties.”

Directive 2010/64/EU
Recitals

(19) Communication between suspected or
accused persons and their legal counsel
should be interpreted in accordance with this
Directive. Suspected or accused persons
should be able, inter alia, to explain their
version of the events to their legal
counsel, point out any statements with
which they disagree and make their legal
counsel aware of any facts that should be
put forward in their defence.

Directive 2010/64/EU
Article 4
Costs of interpretation and translation
n Member States shall meet the costs of
interpretation and translation resulting from the
application of Articles 2 and 3, irrespective of
the outcome of the proceedings.

Directive 2010/64/EU
Article 5 - Quality
2. ... Member States shall endeavour to establish a
register or registers of independent translators and
interpreters who are appropriately qualified. Once
established, such register or registers shall, where
appropriate, be made available to legal counsel and
relevant authorities.
3.

Member States shall ensure that interpreters and
translators be required to observe confidentiality
regarding interpretation and translation provided under
this Directive.

Directive 2010/64/EU
Transposition – example of France
Preliminary Article of CCP now mentions this right specifically.
Circulaire 29 novembre 2013:
l’intervention de l’interprète ne pourra avoir lieu, dans des
conditions garantissant la confidentialité de l'entretien, que
dans des locaux judiciaires, pénitentiaires, de la police ou de
la gendarmerie nationales, ou de tout autre service répressif
susceptible de permettre l'entretien avec un avocat avant une
audience afin que son temps d’intervention puisse être
dûment certifié en vue de sa rémunération
(Interpreter paid for where service rendered on premises of police
or courts or in prisons – in conditions ensuring confidentiality –
prior to a hearing, and the time spent will be certified)
See judgment of Cour de Cassation 14 June 2016

FRA Report 2016
Fundamental Rights
Agency Survey
on Directives 2010/64
and 2012/13

http://fra.europa.eu/en/country-data/2016/country-studies-projectright-interpetation-and-translation-and-right-information

Results of FRA survey
In some legal systems, interpretation services
for communicating with legal counsel are
provided for a limited length of time only, or only
for specific types of procedural actions. In other
Member States, interpretation for
communication with legal counsel is made
largely dependent on the provision of legal aid,
or coverage of the costs of such interpretation is
guaranteed only where interpreters are
appointed by state authorities.

Results of FRA survey
FRA’s findings show that using the same stateappointed interpreters to interpret both during police
interrogations and communications between a
defendant and their lawyer may present a conflict of
interest. It may conflict with the principle of
confidentiality of client-counsel communications. While
relying on interpreters, who the police or other criminal
justice authorities regularly use, can be beneficial in
terms of availability, speed, and knowledge of the
procedures, they can be unsuitable for interpretation in
a client-counsel relationship, unless strict quality
safeguards are put in place.

England & Wales Law
Society Guidance (2015)
https://www.lawsociety.org.uk/support-services/advice/practicenotes/interpreters-in-criminal-cases/

‘You must decide whether the interpreter arranged by
the police for the interview can also act as the
interpreter in the taking of instructions and giving advice
to your client. In most cases that interpreter will be
appropriate.’
‘You should use a different interpreter where:
- the interpreter arranged by the police cannot meet all
of the client’s needs
- there are multiple suspects
- the client knows the interpreter personally’

Portuguese law
CCP Article 92-3 (since 2007)
O arguido pode escolher, sem encargo para ele,
intérprete diferente do previsto no número anterior para
traduzir as conversações com o seu defensor
The accused may choose, without cost, a different
interpreter from the one previously provided, in order to
translate conversations with his or her defence counsel

TRAINAC Report (2016)
Recommendations:
- The wording of Article 2.2 should be extended so as
to provide the suspect or accused with the right to
interpretation while he or she is communicating with
the lawyer from a place of custody, from prison, at
the police station ... not just in direct connection with
questioning, hearings or appeals.
- There should be a code of conduct (which could be
based on the EULITA Code of Ethics) including the
principle that the interpreter for communication with
counsel is held to strict professional secrecy towards
the authorities (clarification of Article 5.3).

TRAINAC Report (2016)
Ireland (use of same interpreter): In the subsequent
police interview, the suspect then treats questions coming
through the interpreter as though they were questions
posed by his or her own lawyer, and accordingly may
volunteer information which is detrimental. There have
been instances where interpreters have unwittingly
introduced information into an interview which was
communicated on a confidential basis in an earlier
consultation, by way of clarifying a reply.
Bulgaria: new rule stating that a witness is not to be
interrogated about circumstances that she/he became
aware of as interpreter during communications between
the accused and the defence lawyer.

FTI (LEAP Panel)
LEAP Survey Report March 2016
- Lack of independence of police interpreters
- Interpreters have to be paid for privately
- Difficulty when using telephone
FTI Language Rights Toolkit: in advance of a recent in-person
training on the Directives, 82% of participants, from five
jurisdictions, said they had never received training on working with
interpreters in criminal cases.
“Confidentiality is a problem, and I sometimes prefer talking to the
client alone in English than with an interpreter, since the interpreter
does not have the same rights of rejecting information when being
heard as a witness, although their code of ethics obliges them to
confidentiality, of course” (German lawyer)

FTI case-study Bulgaria
“I had an Italian client who was provided interpretation
by a young interpreter from an agency-contractor of the
Ministry of Interior. My client said he could not
understand anything of the translation so he preferred
to communicate with me in English, although his
English was basic. ... I could not rely on statements
made by him due to the language barrier and the
complete mistrust he had towards the interpreter who
had tried to convince him to make a confession before
my arrival at the police station”.
Defence lawyer, LEAP Member, Bulgaria

Issues to be resolved
n Suspects/accused must be informed of this right in
n
n

n

n

conjunction with right of access to a lawyer.
Right should not be limited to legal-aid cases.
Mechanisms should be in place to foster
confidentiality/impartiality (including a provision that
interpreters cannot be forced to testify).
Assistance should be available outside official
premises. Lawyer should be able to choose (new)
interpreter easily (ensuring payment/reimbursement).
Training should be provided for lawyers, who must be
aware of EU and domestic rights – and in some
countries the need for a formal request for interpreter.

http://www.echr.coe.int/echr/
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